
ORDINANCE NO 98 01

AN ORDINANCE REGULATING SEXUALLY ORIENTED BUSINESS

IN ORDER TO PROMOTE THE HEALTH SAFETY MORALS AND

GENERAL WELFARE OF THE CITIZENS OF THE CITY OF
MERCEDES TEXAS AND TO ESTABLISH REASONABLE AND

UNIFORMREGULATIONS TO PREVENT THE CONCENTRATION
OF SEXUALLY ORIENTED BUSINESSES WITHIN THE CITY
PROVIDING FOR SEVERABILITY AND ORDAINING OTHER
PROVISIONS RELATING TO THE SUBJECT MATTERTHEREOF

WHEREAS on the 20th day ofJanuary 1998 apublIc hearmg was held for the purpose
of presentmg for consIderatIOn certam regulatIOns regardmg the operatIOn and regulatIOn of

busmesses of a sexually onented nature and

WHEREAS the CIty CommISSIOn IS of the opmIOn that the proposed restnctIOns and

regulatIOns are m the best mterest of the CIty of Mercedes Texas

NOW THEREFORE BE IT ORDAINED BY THE CITY COMMISSION OF THE

CITY OF MERCEDES TEXAS THAT

SECTION 1 PURPOSE AND INTENT

1 01 It IS the purpose of thIS Ordmance to regulate sexually onented busmesses m order to

promote the health safety morals and general welfare of the cItIzens of the CIty of Mercedes

Texas heremafter referred to as the CIty and to establIsh reasonable and umform regulatIOns
to prevent the concentratIOn of sexually onented busmesses wIthm the CIty The prOVISIOns of

thIS Ordmance have neIther the purpose nor effect of Imposmg a lImItatIOn or restnctIOn on the

content of any communIcative matenals mcludmg sexually onented matenals SImIlarly It IS

neIther the mtent nor effect of thIS Ordmance to restnct or deny access by adults to sexually
onented matenals protected by the FIrst Amendment or to deny access by the dIstributors and
exhibItors of sexually onented entertamment to then mtended market

1 02 It IS the mtent of the CIty CommISSIOn that the 10catIOnal regulations of S 13 of thIS

Ordmance are promulgated pursuant to Chapter 243 of the Texas Local Government Code

SECTION 2 DEFINITIONS

2 01 In thIS Ordmance the followmg defimtIOns wIll apply
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A Adult Arcade means any place to whIch the publIc is permItted or mVIted wherem

com operated or slug operated or electromcally electncally or mechanIcally controlled stIll or

motion picture machmes proJectors or other image producmg devIces are mamtamed to show

images to five 5 or fewer persons per machme at anyone 1 time and where the Images so

dIsplayed are dIstmgUIshed or charactenzed by the depIctmg or describmg of specIfied sexual

activIties or specIfied anatomIcal areas

B Adult Bookstore or Adult Video Store means a commercial establIshment that as

one of Its pnncIpal busmess purposes offers for sale or rental for any form of consIderatIOn any

one or more of the followmg

1 books magazmes penodIcals or other pnnted matter or photographs
films motion pIctures vIdeo cassettes or vIdeo reproductIOns slIdes or

other vIsual representatIOns that depict or describe specIfied sexual

actIvIties or specIfied anatomIcal areas or

2 mstruments devIces or paraphernalIa that are desIgned for use m

connectIOn wIth specIfied sexual activIties

C Adult Cabaret means a mghtclub bar restaurant or sImIlar commercial

establIshment that regularly features

1 persons who appear m a state of nudIty or semI nudIty mcludmg topless
dancers nude dancers or stnppers male or female or

2 lIve performances that are charactenzed by the exposure of specIfied
anatomIcal areas or by specIfied sexual activities or

3 films motion pIctures vIdeo cassettes slIdes or other photographIc
reproductIOns that are charactenzed by the depIctIOn or descnptIOn of

specIfied sexual activIties or specIfied anatomIcal areas

D Adult Motel means a hotel motel or sImIlar commercIal establIshment that

1 offers accommodatIOns to the public for any form of consIderatIOn

provIdes patrons wIth closed clfcUIt televIsIOn transmIssIOns films motion

pIctures vIdeo cassettes slIdes or other photographIc reproductIOns that

are charactenzed by the depIctIOn or descnptIOn of specIfied sexual

activIties or specIfied anatomIcal areas and has a sIgn vIsible from the

publIc nght of way whIch advertises the avaIlabIlIty of thIS type of

photographIc reproductIOns or

2 offers a sleepmg room for rent for a penod of time that IS less than ten

10 hours or
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3 allows a tenant or occupant of a sleepmg room to subrent the room for a

penod of time that IS less than ten 10 hours

E Adult Motion PIcture Theater means a commercial establIshment where for any
form of consideratIOn films motion pIctures vIdeo cassettes slIdes or other

photographIc reproductIOns are shown that are charactenzed by the depIctIOn or

descnptIOn of specIfied sexual activIties or specIfied anatomIcal areas

F Adult Theater means a theater concert hall audItonum or sImIlar commercial

establIshment that regularly features persons who appear m a state of nudIty or

lIve performances whIch are charactenzed by the exposure of specIfied sexual

activIties or specIfied anatomIcal areas

G ChIld Care FacIlItv means a bUIldmg used as a day nursery chIldren s boardmg
home chIld placement agency relIgIOus or charItable encampment for chIldren or

any other place for the care or custody of children under sIxteen 16 years of age

H Churchmeans abUIldmg m whIchpersons regularly assemble to worshIp mtended

pnmarIly for purposes connected wIth faith or for propagatmg a partIcular form
ofbelIef

I Duector of Plannmg means the Duector of Plannmg for the CIty of Mercedes
Texas or hIS desIgnated agent

1 Escort means a person who for consIderation agrees or offers to act as a

companIOn gUIde or date for another person or who agrees or offers to pnvately
modellmgene or to pnvately perform a stnptease for another person

K Escort Agency means aperson who or busmess aSSOCiatIOn that furnIshes offers

to furmsh or advertises to furnIsh escorts as one of ItS busmess purposes for a

fee tip or other consIderatIOn

L EstablIshment means and mcludes any of the followmg

1 the openmg or commencement of any sexually onented busmess as a new

busmess

2 the converSIOn of an eXIstmg busmess whether or not a sexually onented
busmess to any sexually onented busmess

3 the addItion of any sexually onented busmess to any other eXIstmg
sexually onented busmess or

4 the relocatIOn of any sexually onented busmess
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M LIcensee means a person m whose name a lIcense to operate a sexually onented

busmess has been Issued as well as the mdIvIdual lIsted as an applIcant on the

applIcatIOn for a lIcense

N Nude Model StudIO means any place where a person who appears m a state of

nudIty or semI nudIty or dIsplays specIfied anatomIcal areas IS provIded to be
observed sketched drawn pamted sculptured photographed or sImIlarly depIcted
by other persons who pay money or any form of consideratIOn

0 NudItv or a State ofNudIty means

1 the appearance of a human bare buttock anus male gemtals female

gemtals or female breast or

2 a state of dress that falls to opaquely cover a human buttock anus male

gemtals female gemtals or areola ofthe female breast

P Operates or Causes to be Operated means to cause to functIOn or to put or keep
m operatIOn A person may be found to be operatmg or causmg to be operated
a sexually onented busmess whether or not that person IS an owner part owner

or lIcensee of the busmess

Q Person means an mdIvIdual propnetorshIp partnershIp corporatIOn aSSOCiatIOn

or other legal entity

R ResIdential DIstnct means a smgle famIly duplex townhouse multiple famIly or

mobIle home dIstnct or area so desIgnated by such uses

S ResIdential Use means property used for smgle famIly duplex multIple famIly
mobIle home park mobIle home subdIvIsIOn or campground purposes

T School means any publIc or pnvate learmng center elementary school secondary
school JunIOr college commumty college unIversity or other center for post
secondary educatIOn

U SemI Nude means a state of dress m whIch clothmg covers no more than the

gemtals PUbIC regIOn and areolae of the female breasts as well as portIOns ofthe

body covered by supportmg straps or devIces

V Sexual Encounter Center means a business or commercIal enterpnse that as one

of ItS pnmary purposes offers for any form of consIderatIOn

1 phYSIcal contact m the form of wrestlIng or tumblIng between persons of
the OpposIte sex or
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2 activIties between male and female persons andor persons ofthe same sex

when one or more ofthe persons IS m a state ofnudIty or semI nude

W Sexually Onented Busmess means an adult arcade adult bookstore or adult vIdeo
store adult cabaret adult motel adult motion pIcture theater adult theater escort

agency nude model StudIO or sexual encounter center

X SpecIfied AnatomIcal Areas means human gemtals m a state of sexual arousal

Y SpecIfied Sexual ActiVIties means and mcludes any of the followmg

1 the fondlIng or other erotic touchmg of human gemtals PUbIC regIOn
buttocks anus or female breasts

2 sex acts normal or perverted actual or SImulated mcludmg mtercourse

oral copulatIOn or sodomy

3 masturbatIOn actual or SImulated or

4 excretory functIOns as part of or m connectIOn wIth any of the activIties set

forth m 1 through 3 above

Z Substantial Enlargement ofasexually onentedbusmess means the mcrease m floor
area occupIed by the busmess by more than twenty percent 20 as the floor
area eXIsted on the date of the enactment of thIS Ordmance

AA Transfer of OwnershIP or Control of a sexually onented busmess means and

mcludes any of the followmg

1 the sale lease or sublease of the busmess

2 the transfer of securIties that constitute a controllmg mterest m the
busmess whether by sale exchange or sImIlar means or

3 the establIshment of a trust gIft or other sImilar legal devIce that transfers
the ownershIp or control of the busmess except for transfer by bequest or

other operatIOn of law upon the death of the person possessmg the

ownershIp or control

SECTION 3 CLASSIFICATION OF SEXUALLY ORIENTED BUSINESSES

3 01 Sexually onented busmess are classIfied as follows
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A adult arcades

B adult bookstores or adult vIdeo stores

C adult cabarets

D adult motels

E adult motion pIcture theaters

F adult theaters

G escort agencIes
H nude model StudIOS and

I sexual encounter centers

SECTION 4 LICENSE REQUIRED

401 A person commits an offense If he operates a sexually onented busmess wIthout avalId
lIcense Issued by the CIty for the partIcular type of busmess

4 02 An applIcatIOn for a lIcense must be made on a form provIded by the Duector of

Plannmg The applIcatIOn form shall be sworn to and shall a mclude the name and address of
the applIcant b state whether the applIcant meets each of the reqUIrements set forth m 95 of
thIS Ordmance c mclude the name and address of each person reqUIred to sIgn the applIcatIOn
pursuant to S4 04 ofthIS Ordmance and the name address and type of entity If applIcable of
each person or entity owned or controlled by such person that owns or controls an mterest m the
busmess to be lIcense and d such other matters conSIstent WIth thIS Ordmance as may be

specIfied in the applIcatIOn form The applIcatIOn must be accompanIed by a sketch or dIagram
showmg the configuratIOn ofthe premIses mcludmg astatement of total floor space occupIed by
the busmess The sketch or dIagram need not be professIOnally prepared but must be drawn to

adesIgnated scale or drawn wIth market dImensIOns ofthe mtenor ofthe premIses to an accuracy
of plus or mmus six mches 6 ApplIcants who must comply wIth S 19 of thIS Ordmance shall
submIt a dIagram meetmg the reqUIrements of S 19 of thIS Ordmance

4 03 The applIcant must be qualIfied accordmg to the prOVlSlons of thIS Ordmance and the

premIses must be mspected and found to be m complIance wIth the law by the Duector of

Plannmg

4 04 Ifaperson who Wishes to operate a sexually onented busmess IS an mdivIdual he or she
must sIgn the applicatIOn for a lIcense as applIcant If aperson who wIshes to operate a sexually
onented busmess IS other than an mdIvIdual each mdIvIdual who has a twenty percent 20 or

greater mterest m the busmess must sIgn the applIcatIOn for a lIcense as applIcant Each applIcant
must be qualIfied under S5 of thIS Ordmance and each applIcant shall be consIdered a licensee
If a license IS granted If the applIcant IS not the owner of the premIses on whIch the sexually
onented busmess IS to be operated the owner of the premIses must proVIde wrItten permIssion
authonzmg the applIcatIOn
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4 05 Ifthe applIcant IS not the owner ofthe premIses upon whIch the sexually onented busmess
IS to be located then the owner s of the premIses must provIde documentation m wrItmg to the
DIrector of Plannmg that the owner has knowledge of the mtended use of the premIses for the

purpose ofa sexually onented busmess and has consented to such use of the premIses

SECTION 5 ISSUANCE OF LICENSE

5 01 The Duector of Plannmg shall recommend approval of the Issuance of a lIcense to an

applIcant wIthm thIrty 30 days after receIpt ofa completed applIcatIOn unless the Duector of

Plannmg finds one or more of the followmg to be true

A An applIcant IS under eIghteen 18 years of age

B An applIcant applIcant s spouse or the owner of the property IS overdue m

payment to the CIty for taxes fees fines or penaltIes assessed agamst or Imposed
upon the applIcant or the applIcant s spouse m relatIOn to a sexually onented
busmess

C An applIcant has failed to provIde mformatIOn reasonably necessary for Issuance

of the lIcense or has falsely answered aquestIOn or request for mformatIOn on the

applIcatIOn form

D An applIcant applIcant s spouse or the owner of the property has been convIcted

of a VIOlatIOn of aprovlSlon of thIS Ordmance other than the offense of operatmg
a sexually onented busmess wIthout a lIcense wIthm two 2 years ImmedIately
precedmg the applIcatIOn The fact that aconvIctIOn IS bemg appealed shall have
no effect

E The lIcense fee reqUIred by thIS Ordmance has not been paId

F An applicant has been employed m a sexually onented busmess m a managenal
capacIty WIthm the precedmg twelve 12 months and has demonstrated an

mabIlIty to operate or manage a sexually onented busmess premIses m apeaceful
and law abIdmg manner thus necessItatmg actIOn by law enforcement officers

G An applIcant or the proposed establIshment IS m VIOlatIOn of or IS not m

compliance wIth 97 912 S13 S15 916 917 918 S19 or 920 ofthIS Ordmance

H The premIses to be used for the sexually onented busmess are not m complIance
wIth all applIcable CIty laws regulatIOns and CIty CommIsSIOn orders

I The premIses are not connected to municIpal water and wastewater systems
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1 An applicant an applIcant s spouse or the owner of the property has been

convIcted of a cnme

1 mvolvmg

a any of the followmg offenses as described m Chapter 43 of the

Texas Penal Code

1 prostitutIOn
2 promotIOn of prostitutIOn
3 aggravated promotIOn of prostitutIOn
4 compellIng prostitutIOn
5 obscenIty
6 sale dIstributIOn or dIsplay ofharmful matenal to ammor

7 sexual performance by a chIld or

8 posseSSIOn of chIld pornography

b any of the followmg offenses as described m Chapter 21 of the

Texas Penal Code

1 publIc lewdness

2 mdecent exposure or

3 mdecency wIth a chIld

c sexual assault or aggravated assault as described m Chapter 22 of

the Texas Penal Code

d mcest solIcItatIOn of a chIld or harbonng a runaway chIld as

described m Chapter 25 of the Texas Penal Code or

e cnmmal attempt conspuacy or solicitation to commIt any of the

foregomg offenses

2 for whIch

a less than two 2 years have elapsed smce the date of convIctIOn or

the date of release from confinement Imposed for the convIctIOn

whIchever IS the later date If the convIctIOn IS of a mIsdemeanor
offense

b less than five 5 years have elapsed smce the date of convIctIOn or

the date of release from confinement for the convIction whIchever
IS the later date If the convIction IS ofa felony offense or
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c less than five 5 years have elapsed smce the date of the last

convIctIOn or the date of release from confinement for the last

convIctIOn whIchever IS the later date Ifthe convIctIOns are oftwo

2 or more mIsdemeanor offenses or combmatIOn ofmIsdemeanor

offenses occurrmg wIthm any 24 month penod

5 02 The Mercedes PolIce Department shall conduct a background mvestIgatIOn on the

applIcant regardmg applIcant s complIance With SectIOn 5 01 1

5 03 The fact that a convIctIOn IS bemg appealed shall have no effect on the disqualificatIOn
of the applIcatIOn

5 04 The applIcatIOn shall be brought before the Plannmg and Zomng CommIssIon ofthe CIty
of Mercedes wIthm thIrty 30 days of the recommendatIOn of the Duector of Plannmg The

Plannmg and ZOnIng CommIssIOn shall reVIew the applIcatIOn and recommend approval or

dIsapproval ofthe lIcense to the CIty CommISSIon of the CIty of Mercedes

5 05 The applIcatIOn shall be brought before the CIty CommISSIOn of the CIty of Mercedes
wIthm thIrty 30 days of the recommendatIOn of the Plannmg and Zomng CommIssIOn The

City CommIssIOn shall reVIew the applIcatIOn and shall approve or dIsapprove the Issuance of
the lIcense to operate a sexually onented busmess

5 06 The lIcense Ifgranted shall state on ItS face the name of the person or persons to whom

It is granted the expuatIOn date and the address of the sexually onented busmess The lIcense
shall be posted m a conspICUOUS place at or near the entrance to the sexually onented busmess

so that It may be easIly read at any time

SECTION 6 LICENSE FEES FOR SEXUALLY ORIENTED BUSINESSES

601 The annual fee for a sexually onented busmess lIcense shall be 1 50000 Such fee IS

based on the cost of processmg the applIcatIOn and mvestigatIOn of the applIcant

SECTION 7 INSPECTION

701 An applIcant or lIcensee shall permIt representatives ofthe PolIce Department and the CIty
of Mercedes mcludmg but not lImIted to the Department of Planmng to mspect the premIses
of a sexually onented business for the purpose of ensurmg complIance wIth the law at any time

It IS occupIed or open for busmess

7 02 A person who operates a sexually onented busmess or hIS agent or employee commIts an

offense If he refuses to permIt a lawful mspectIOn of the premIses by a representatIve of the
PolIce Department or the CIty of Mercedes at any time It IS occupIed or open for busmess
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7 03 The prOVlSlons of thIS sectIOn do not apply to the areas of an adult motel that are currently
bemg rented by a customer for use as a permanent or temporary habItatIOn

SECTION 8 EXPIRATION OF LICENSE

8 01 Each lIcense shall expIre one 1 year from the date of Issuance and may be renewed only
by makmg applIcatIOn as provIded m S4 and S5 ApplIcatIOn for renewal should be made at least

thIrty 30 days before the expuatIOn date and when made less than thIrty 30 days before the

expuatIOn date the expuatIOn of the lIcense WIll not be affected

SECTION 9 SUSPENSION

9 01 The Duector of Plannmg shall suspend for a penod not to exceed nInety 90 days If he

determmes that a lIcensee or an agent or employee of a lIcensee has

A vIOlated or IS not m complIance With S7 S12 S13 S15 S16 S17 S18 S19 or S20
of thIS Ordmance

B engaged m exceSSIve use of alcoholIc beverages whIle on the sexually onented

busmess premIses

C refused to allow an mspectIOn of the sexually onented busmess premIses as

authonzed by thIS Ordmance

D knowmgly permItted gamblIng by any person on the sexually onented business

premIses or

E demonstrated mabIlIty to operate or manage a sexually onented busmess m a

peaceful and law abIdmg manner thus necessItatmg actIOn by law enforcement

officers

SECTION 10 REVOCATION

1001 The Duector of Planning shall revoke a lIcense If a cause of suspenSIOn m S9 of this
Ordmance occurs and the lIcense has been suspended WIthm the precedmg twelve 12 months

10 02 The Duector of Plannmg shall revoke a lIcense If he determmes that

A a lIcensee gave false or mIsleadmg mformatIon m the matenal subnntted to the

DIrector of Plannmg dunng the applIcatIOn process

B a licensee an agent or an employee has knowingly allowed posseSSIOn use or sale
of controlled substances on the premIses
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C a licensee an agent or an employee knowmgly operated the sexually onented

busmess durmg a penod of time when the lIcensee s lIcense was suspended

D a lIcensee has been convIcted of an offense lIsted m S5 01 1 1 for whIch time

penod reqUIred m S5 011 2 has not elapsed

E on two 2 or more occaSIOns wIthm a 12 month penod a person or persons
commItted an offense occurrmg m or on the lIcensed premIses ofa cnme lIsted

m S5 01 J 1 or other breach of peace for whIch a convIction has been obtamed

and the person or persons were agents or employees of the sexually onented

busmess at the time the offenses were commItted

F a licensee or an agent or an employee has knowmgly allowed any act of sexual

mtercourse sodomy oral copulatIOn masturbatIOn or sexual contact to occur m

or on the lIcensed premIses The term sexual contact shall have the same

meanmg as It IS defined m Section 21 01 Texas Penal Code or

G a lIcensee is delinquent m payment to the CIty for any ad valorem taxes sales or

other taxes related to the sexually onented busmess

10 03 The fact that a convIctIOn IS bemg appealed shall have no effect on the revocatIOn ofthe

lIcense

10 04 Subsection 10 02 G of thIS sectIOn does not apply to adult motels as a ground for

revokmg the license unless the lIcensee agent or employee knowingly allowed the act of sexual

mtercourse sodomy oral copulatIOn masturbation or sexual contact to occur m a publIc place
or wIthm the publIc VIew

10 05 When the DIrector ofPlannmg revokes a lIcense the revocatIOn shall contmue for one 1
year and the lIcensee shall not be issued a sexually onented business license for one 1 year from

the date revocatIOn became effective If subsequent to revocatIOn the Duector ofPlannmg finds

that the baSIS for the revocatIOn has been corrected or abated the applIcant may be granted a

lIcense If at least nmety 90 days have elapsed smce the date the revocatIOn became effective
If the lIcense was revoked under SubsectIOn 10 02 E of thIS sectIOn an applIcant may not be

granted another lIcense until the appropnate number of years reqUIred under S5 011 2 has

elapsed

SECTION 11 APPEAL

11 01 If the Duector of Plannmg denIes the Issuance of a lIcense pursuant to SectIOn 5 01 or

suspends or revokes a lIcense the Duector of Plannmg shall send to the applIcant or lIcensee

by certIfied mall return receIpt requested wrItten notice of the actIOn and the nght to an appeal
Upon receIpt of wrItten notIce of the denIal suspenSIOn or revocatIOn the lIcensee whose

applIcatIOn for a license has been denIed or whose lIcense has been suspended or revoked shall
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have the nght to appeal to the Board of Adjustment of the CIty of Mercedes An appeal to the

Board of Adjustment must be filed wIthm thIrty 30 days after the receipt of notice of the

declSlon of the Duector of Plannmg The lIcensee shall bear the burden of proof before the

Board of Adjustment

SECTION 12 TRANSFER OF LICENSE

12 01 A lIcense IS not transferrable nor shall a lIcensee operate a sexually onented busmess

under the authonty of a lIcense at any locatIOn other than the address designated m the

applIcatIOn

SECTION 13 LOCATION OF SEXUALLY ORIENTED BUSINESSES

13 01 A person commIts an offense If the person operates or causes to be operated a sexually
onented busmess wIthm one thousand five hundred feet 1 500 of

A a church

B a school

C a chIld care facIlIty
D a boundary of a resIdential dIstnct

E a publIc park
F the property lIne of a lot devoted to resIdential use or

G any bUIldmg or structure m whIch alcoholIc beverages are offered for sale

13 02 A person commits an offense Ifhe or she causes or permIts the operatIOn establIshment

substantial enlargement or transfer ofownershIp or control ofasexually onented busmess located
wIthm one thousand five hundred feet 1 500 of another sexually onented busmess

13 03 A person commIts an offense Ifhe or she causes or permIts the operation establIshment

or mamtenance ofmore than one 1 sexually onented busmess m the same bUIldmg structure

or portIOn thereof or the mcrease offloor area ofany sexually onented busmess m any bUIldmg
structure or portIOn thereof contammg another sexually onented busmess

13 04 For the purpose of SubsectIOn 13 01 of thIS sectIOn measurement shall be made m a

straight lme wIthout regard to mtervenmg structures or objects from the nearest portIOn of the

buildmg or structure used as a part of the premIses where a sexually onented busmess IS

conducted to the nearest property lIne of the premIses of a church school chIld care facIlIty or

bUIldmg or structure m whIch alcoholIc beverages are offered for sale or to the nearest boundary
of an affected publIc park resIdential dIstnct or resIdential lot

13 05 For the purposes of SubsectIOn 13 02 of thIS sectIOn the dIstance between any two 2

sexually onented busmesses shall be measured m a straight lIne wIthout regard to mtervenmg
structures or objects from the closest extenor wall of the structure m whIch each of busmess IS

located
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13 06 Any sexually onented busmess lawfully operatmg on the effective date of thIS Ordmance
that IS m violatIOn of Subsections 13 01 13 02 or 13 03 of thIS sectIOn shall be deemed a

nonconformmg use The nonconformmg use wIll be permItted to contmue for a penod not to

exceed twelve 12 months unless sooner termmated for any reason or voluntarIly dIscontmued
for a penod of thIrty 30 days or more Such nonconformmg use shall not be mcreased

enlarged extended or altered except that the use may be changed to a conformmg use Iftwo

2 or more sexually onented busmesses are WIthm one thousand five hundred feet 1 500 of
one another and otherwIse m a permIssible locatIOn the sexually onented busmess whIch was

first established and contmually operatmg at apartIcular locatIOn IS the conformmg use and the
later establIshed busmess es IS nonconformmg

13 07 A sexually onented busmess lawfully operated as a conformmg use IS not rendered a

nonconforming use by the locatIOn subsequent to the grant or renewal of the sexually onented
busmess lIcense of a church school chIld care faCIlIty publIc park resIdential dIstnct or

resIdential lot or any bUIldmg or structure m whIch alcoholIc beverages are offered for sale
wIthm one thousand five hundred feet 1 500 ofthe sexually onented busmess ThIS provIsIOn
applIes only to the renewal of a valId lIcense and does not apply when an applIcatIOn for a

lIcense IS submItted after a lIcense has expIred or has been revoked

SECTION 14 EXEMPTIONS FROM LOCATIONAL RESTRICTIONS

14 01 If the Duector of Plannmg denIes the Issuance of a lIcense to an applIcant because the

locatIOn of the sexually onented busmess establIshment IS m VIOlation of any sectIOn of thIS
Ordmance then the applIcant may not later than ten 10 calendar days after receIvmg notice of
the demal file WIth the CIty Manager a wrItten request for an exemptIOn from the 10catIOnal

restnctIOns of thIS Ordinance

14 02 If the wrItten request IS filed WIth the CIty Manager wIthm the 10 day lImIt the Board
of Adjustment of the CIty of Mercedes shall consIder the request Such request shall be heard

by the Board ofAdjustment wIthm SIxty 60 days from the date the wrItten request IS receIved

14 03 A hearmg by the Board of Adjustment may proceed If a quorum of the Board of

Adjustment IS present The Board ofAdjustment shall hear and consIder eVIdence offered by any
mterested person The formal rules of eVIdence do not apply

1404 The Board of Adjustment may m ItS dIscretIOn grant an exemptIOn from the 10catIOnal
restnctIOns of thIS Ordmance If It makes the followmg findmgs

A That the locatIOn of the proposed sexually onented business wIll not have a

detnmental effect on nearby properties or be contrary to the publIc safety or

welfare

B That the granting of the exemptIOn will not VIOlate the spint and mtent of thIS
Ordmance
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C That the locatIOn of the proposed sexually onented busmess wIll not downgrade
the locatIOn of an addItional sexually onented busmess m the area and wIll not be

contrary to any program of neIghborhood conservatIOn nor Will It mterfere With

any efforts of urban renewal or restoratIOn and

D That all other applIcable provlSlons of thIS Ordmance wIll be observed

14 05 The Board ofAdJustment shall consIder the facts m eVIdence before Itand shall vote upon
the requested exemptIOn The affirmative vote of four 4 members of the Board of AdJustment
are reqUIred to grant the requested exemptIOn The declSlon of the Board of AdJustment shall
be final

14 06 If the Board of AdJustment grants the exemptIOn the exemptIOn IS valId for one 1 year
from the date of the actIOn by the Board of AdJustment Upon the expIratIOn of an exemptIOn
the sexually onented busmess IS m violatIOn of the locational restrIctIOns ofthIS Ordmance untIl

the applIcant applIes for and receIves another exemptIOn

14 07 If the Board of AdJustment denIes the exemptIOn the applIcant may not reapply for an

exemptIOn until at least twelve 12 months have elapsed smce the date ofthe actIOn ofthe Board
of AdJustment

14 08 The grantmg of an exemptIOn does not exempt the applIcant from any other provlSlons
of thIS Ordmance other than the 10catIOnal restnctIOns

SECTION 15 ADDITIONAL REGULATIONS FOR ESCORT AGENCIES

1501 An escort agency shall not employ any person under the age of eIghteen 18 years

15 02 A person commIts an offense If he acts as an escort or agrees to act as an escort for any
person under the age of eIghteen 18 years

SECTION 16 ADDITIONAL REGULATIONS FOR NUDE MODEL STUDIOS

1601 A nude model studio shall not employ any person under the age of eIghteen 18 years

1602 A person under the age of eIghteen 18 years commIts any offense If he or she appears
m a state of nudIty or semI nudIty m or on the premIses of a nude model StudIO It IS a defense

toprosecutIOn under thIS subsectIOn If the person under eIghteen 18 years was m a restroom not

open to publIc VIew or persons of the OpposIte sex

1603 A person commIts an offense If he appears m a state of nudIty or semI nudIty or

knowmgly allows another to appear m astate ofnudIty or semI nudIty m an area ofa nude model
studIO premIses whIch can be vIewed from the publIc nght of way

Page 14



16 04 A nude model studIO shall not place or permIt a bed sofa or mattress m any room on the

premIses except that a sofa may be placed m a reception room open to the publIc

SECTION 17 ADDITIONAL REGULATIONS FOR ADULT THEATERS AND

ADULT MOTION PICTURE THEATERS

17 01 A person commIts an offense If he knoWingly allows a person under the age of eIghteen
18 years on the premIses of an adult theater or adult motion pIcture theater

17 02 A person under the age ofeIghteen 18 years commIts an offense Ifhe knowmgly appears
m a state of nudIty or semI nudIty m or on the premIses of an adult theater or adult motion

pIcture theater

SECTION 18 ADDITIONAL REGULATIONS FOR ADULT MOTELS

18 01 Evidence that a sleepmg room m ahotel motel or sImIlar commercial establIshment has

been rented and vacated two 2 or more times m a penod oftime that IS less than ten 10 hours

creates a rebuttable presumptIOn that the establIshment IS an adult motel as that term IS defined

m this Order

18 02 A person commIts an offense If as the person m control of a sleepmg room m a hotel

motel or SImilar commercial establIshment that does not have a sexually onented busmess

lIcense he rents or subrents asleepmg room to a person and wIthm ten 10 hours from the time

the room IS rented he rents or subrents the same sleepmg room agam

1803 For purposes of SubsectIOn 1802 ofthIS sectIOn the terms rent or subrent mean the

act of permIttmg a room to be occupIed for any form of consIderatIOn

SECTION 19 REGULATIONS PERTAINING TO EXHIBITION OF SEXUALLY

EXPLICIT FILMS OR VIDEOS

19 01 A person who operates or causes to be operated a sexually onented busmess other than

an adult motel which exhibIts on the premIses m a vIewmg room of less than one hundred fifty
150 square feet of floor space a film vIdeo cassette or other vIdeo reproductIOn whIch depIcts
specified sexual activIties or specIfied anatomIcal areas shall comply With the followmg

reqUIrements

A Upon applIcatIOn for a sexually onented busmess lIcense the applIcatIOn shall be

accomparned by a diagram of the premIses shOWing a plan thereof specIfymg the

locatIOn of one 1 or more manager s statIOns the locatIOn of all overhead

lIghting fixtures and sWItches whIch lIghts are controlled by whIch sWItches and

desIgnatmg any portIOn of the premIses m whIch patrons will not be permItted
Only agents or employees shall have access to lIght sWItches A manager s station

may not exceed thIrty tWO 32 square feet of floor area The diagram shall also
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desIgnate the place at whICh the permIt Will be conspIcuously posted If granted
A professionally prepared dIagram m the nature of an engmeer s or archItect s

bluepnnt shall not be reqUIred however each dIagram should be onented to the

north or to some desIgnated street or obJect and should be drawn to a desIgnated
scale or With marked dImensIOns sufficIent to show the varIOUS mternal dImensIOns

of all areas of the mtenor of the premIses to an accuracy of plus or mmus SIX

mches 6 The Duector of Plannmg may Waive the foregomg diagram for

renewal applicatIOns of the applIcant adopts a diagram that was prevIOusly
submItted and certIfies that the configuratIOn for the premIses has not been altered
smce It was prepared

B The applIcation shall be sworn to be true and correct by the applIcant

C No alteratIOn m the configuratIOn or locatIOn of a manager s statIOn may be made
wIthout prior approval of the DIrector of Plannmg

D It IS the duty of the lIcensee to ensure that at least one 1 employee IS on duty
and sItuated m each manager s statIOn at all times that any patron IS present mSIde
the premIses

E The interior of the premIses shall be configured m such a manner that there IS an

unobstructed view from amanager s statIOn ofevery area of the premIses to whIch

any patron IS permItted access for any purpose excludmg restrooms Restrooms

may not contamvIdeo reproduction eqUIpment If the premIses have 2 or more

manager s stations deSIgnated then the mterior of the premIses shall be configured
in such a manner that there IS an unobstructed VIew of each area of the premIses
to whIch any patron IS permItted access for any purpose from at least one 1 of

the manager s statIOns The VIew reqUIred m thIS subsection must be by duect
lme of sight from the manager s station

F It shall be the duty ofthe lIcensee and It also shall be the duty ofany agents and

employees present m the premIses to ensure that the VIew area speCIfied m

Subsection 19 01 E of thIS sectIOn remams unobstructed by any doors walls
merchandIse dIsplay racks or other matenals at all times that any patron IS present
on the premIses and to ensure that no patron IS permItted access to any area of the

premIses whIch has been desIgnated as an area m wmch patrons wIll not be

permItted m the applIcatIOn filed pursuant to SubsectIOn 19 01 A of thIS sectIOn

G The premIses shall be eqUIpped wIth overhead lIghtmg fixtures of sufficIent

mtensIty to Illummate every place to whIch patrons are permItted access at an

IllummatIOn of not less than one 1 footcandle as measured at the floor level
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H It shall be the duty of the owners and operator and It also shall be the duty of any

agents and employees present on the premIses to ensure that the Illummation

described above IS mamtamed at all times that any patron IS present on the

premIses

1902 A person havmg aduty under SubsectIOns 19 01 A through 19 01 H above commIts an

offense If he or she knowmgly falls to fulfill that duty

19 03 A person commits an offense If he knowmgly allows a person under the age ofeIghteen
18 years on the premIses of an adult theater or adult motIOn pIcture theater

19 04 A person under the age of eIghteen 18 years commIts an offense Ifhe knowmgly appears
m a state of nudIty or semI nudIty m or on the premIses of an adult theater or adult motion

pIcture theater

SECTION 20 DISPLAY OF SEXUALLY EXPLICIT MATERIAL TO MINORS

20 01 A person commIts an offense If m abusmess establIshment open to person under the age
of seventeen 17 years he dIsplays a book pamphlet newspaper magazme film or vIdeo

cassette the cover of whIch depIcts in a manner calculated to arouse sexual lust or passIOn for

commercial gam or to explOit sexual lust or perversIOn for commercial gam any ofthe followmg

A human sexual mtercourse masturbatIOn or sodomy

B fondlIng or other erotic touchmg of human genItals PUbIC regIOn buttocks or

female breasts

C less than completely and opaquely covered human genItals buttocks or that

portIOn of the female breast below the top of the areola or

D human male genItals m adIscernibly turgId state whether covered or uncovered

2002 In thIS sectIOn dIsplay means to locate an Item m such amanner that Without obtaming
assIstance from an agent or employee of the busmess establIshment

A It IS available to the general publIc for handlIng or mspectIOn or

B the cover outsIde packagmg on the Item or contents of the Item IS vIsible to

members of the general publIc
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SECTION 21 ENFORCEMENT

21 01 Except as provIded by SubsectIOn 21 02 of this sectIOn any person vIOlatmg S 13 of thIS
Ordmance upon convIctIOn IS punIshable by a fine not to exceed 3 000 00 for each offense and

a separate offense shall be deemed commItted upon each day dunng or on whIch a vIOlatIOn
occurs

21 02 If the sexually onented busmess mvolved IS anude StudIO or sexual encounter center then

vIOlatIOn of S4 01 or S 13 of thIS Ordmance IS pUnIshable as a Class A mIsdemeanor

21 03 Except as proVIded by SubsectIOn 21 02 of thIS sectIOn above any person vIOlatmg a

provlSlon ofthIS Ordmance other than S13 upon conVIctIOn IS pumshable by a fine not to exceed

3 00000 for each offense and a separate offense shall be deemed commItted upon each day
durmg or on whIch a vIOlatIOn occurs

21 04 It IS adefense toprosecutIOn under S4 0 I S 13 or S 16 04 ofthIS Ordmance that aperson

appearing m a state ofnudIty or semI nudIty dId so m a modelmg class operated

A by a propnetary school lIcensed by the State of Texas a college JUnIor college
or umversIty supported entuely or partly by taxatIOn

B by a pnvate college or unIversIty whIch mamtams and operates educatIOnal

programs m whIch credIts are transferrable to a college JunIOr college or

unIversIty supported entuely or partly by taxation or

C m a structure

1 whIch has no SIgn vIsible from the exterior of the structure and no other

advertlSlng that mdIcates a nude or semI nude person IS avaIlable for

vIewmg and

2 where m order to partICIpate m aclass a student must enroll at least three

3 days m advance of the class and

3 where no more than one 1 nude or semI nude model IS on the premIses
at anyone time

21 05 It IS a defense to prosecutIOn under S401 or S13 of thIS Ordmance that each Item of

descnptIve pnnted film or VIdeo matenal offered for sale or rental taken as a whole contams

senous lIterary artistic polItical or sCIentific value

SECTION 22 INJUNCTIVE RELIEF
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22 01 A person who operates or causes to be operated a sexually onented busmess wIthout a

valId lIcense or m vIOlatIOn of S 13 of thIS Ordmance IS subJect to a suit for injunctIOn as well
as prosecution for cnminal violatIOns

SECTION 23 SEVERABILITY

23 01 If any sectIOn subsectIOn clause phrase or provIsIon ofthIS Ordmance or the applIcatIOn
thereof to any person or cIrcumstance shall to any extent be held by a court of competent
JunsdIctIOn to be mvalId vOId or unconstitutIOnal the remammg sectIOns subsectIOns clauses

phrases and provisions ofthIS Ordmance or the applIcatIOn thereofto any person or cucumstance

shall remam m full force and effect and shall m no way be affected Impaued or mvalIdated

PASSED APPROVED AND ADOPTED ON FIRST READING ON THIS THE 20th DAY

OF JANUARY 1998

PASSED APPROVED ANDADOPTED ON SECOND READING ON THIS THE 3rd DAY
OF FEBRUARY 1998

M CASTIL Mayor

APPROVED AS TO FORM

ARCE A L FELIX City Secretary orney

MERCEDES ORDSEXOB 971
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